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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9493. 


WILLIAM ATHANAS, Appellant , 

v. 

ROSIE M. CO AN, a minor, by Eva R. Coan, her mother and 
next friend, and EVA R. COAN, Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a final judgment (Appx. 7) of the 
District Court of the United States for the District of 
Columbia, whereby the Jury found judgment for the Plain¬ 
tiff against the Defendant, a review of which by this Court 
is authorized by the D. C. Code (1940 Ed.), Title 17, § 101. 
The District Court had jurisdiction bv virtue of the D. C. 
Code (1940 Ed.), Title 11, $ 301. 
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STATEMENT OF THE CASE. 

The trial Court erred in allowing certain traffic and motor 
regulations of the District of Columbia (Appx. 7-9) to be 
introduced by the plaintiff. It was error because there was 
no testimony in the case that would substantiate such a 
regulation. 

The trial Court should not let the Jury speculate and 
conjecture as to any facts as to which no evidence has been 
introduced. The appellee's attorney read to the Jury the 
said traffic and motor vehicle regulation as part of his case 
in chief; he then told the Jury that he was permitted to 
read regulations pertinent to this case. The first regulation 
read is the one that was objected to by the appellant. The 
Court's recollection (Appx. 9) was that there was no 
evidence that the vehicle of the appellant overtook or 
passed any standing vehicle. However, the Court did state, 
in reference to the aforementioned regulation that, “I will 
give that if the Jury believes he cut from the right, or 
should believe it, if we get to that stage of the case.” 
(Appx. 9.) 

The appellant contends that this was error, to let the 
Jury speculate and conjecture, especially when the plain¬ 
tiff’s attorney stated that he was permitted to read certain 
pertinent regulations to the Jury. (Appx. 9.) The first 
regulation read was the one that the appellant objected to. 

The appellant contends that the trial court committed 
error in granting plaintiff’s prayer No. 1, which was the 
aforementioned regulation, and told the Jury’ that if they 
believed the defendant violated said regulation, then that 
action constituted negligence as a matter of law. (Appx. 
7.) 

Appellant further contends that the misconduct of ap¬ 
pellee’s counsel was ground for a mistrial, and that the trial 
Court committed reversible error in denying appellant’s 
motion for a mistrial, and that the trial Court should have 
granted the said motion. Appellee’s counsel stated, “I 
haven’t had the money to buy one of these transcripts. I 
represent poor people.” (Appx. 10.) 
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The above-mentioned statement was made during the 
course of the trial and not in argument to the Jury follow¬ 
ing the trial. Appellant contends that such conduct in 
making that statement did mislead the Jury, and improp¬ 
erly influence and prejudice the Jury against the defend¬ 
ant. The appellant further contends that after motion for 
mistrial, the fact that the trial Court did not admonish the 
Jury or give it any instructions which would correct the 
wrong and erroneous impression which the Jury had 
thereby acquired, caused the Jury to consider and be in¬ 
fluenced by the improper conduct of appellees’ counsel 
during the trial, and was, therefore, to the disadvantage of 
the defendant. 


STATEMENT OF POINTS. 

( 1 ) 

Appellant contends that the trial Court committed error 
by allowing Article 3, $ 5(c) of the Traffic and Motor Ve¬ 
hicle Regulations of the District of Columbia to be intro¬ 
duced into evidence, because there was no evidence to sub¬ 
stantiate this regulation. 

( 2 ) 

Appellant contends that the trial Court erred by granting 
plaintiff’s Instruction No. 1, because there was no evidence 
to substantiate said instruction. 

(3) 

Appellant contends that the misconduct of the appellees’ 
counsel during the course of the trial was prejudicial to the 
defendant, in that the trial Court did not admonish the Jury 
following said misconduct. 

SUMMARY OF ARGUMENT. 

The appellant respectfully submits that the trial Court 
erred in allowing a traffic regulation of the District of 
Columbia to be introduced during trial under circumstances 
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whereby proper evidence was lacking. The traffic regula¬ 
tion, in substance, told the Jury that if a driver proceeded 
up one lane of traffic and cut out of that lane into another 
lane, to pass a standing vehicle, that was permitting a pedes¬ 
trian to cross the street then he was negligent as a matter 
of law. The appellant submits that there was no such evi¬ 
dence in the case, and objected to the said traffic regulation 
being introduced as part of the plaintiff’s case. The judge 
considered it and allowed it to go to the Jury, so that the 
Jurv could determine whether said traffic regulation was 
applicable, under the testimony in the case. 

This same regulation was also incorporated into a prayer 
of the plaintiff and given to the Jury. 

The last point is that the appellees’ counsel was guilty 
of misconduct during the course of the trial. The said mis¬ 
conduct consisted of the following statement, made in the 
presence of the Jury: 

“I haven’t had the money to buy one of these tran¬ 
scripts. I represent poor people.” 

This was a direct appeal to the prejudice and sympathy of 
the Jury, to the detriment of the defendant. Appellant’s 
counsel asked for a mistrial, which was denied, and the trial 
judge did not admonish the jury to disregard said remark, 
but proceeded with the trial. 

ARGUMENT. 

Point 1. 

1 Taking up the above points in their order, it is respec¬ 
tfully submitted that the Court committed reversible error 
in permitting appellees’ counsel to present to the Jury the 
text of the traffic and motor-vehicle regulation complained 
of, for, while the same is, indisputably, good law, it had no 
applicability to the evidence in this case, was unsupported 
by any evidence and was, irrelevant. Accordingly, it was 
subject to exclusion under the ordinary rules of relevancy. 
Worse, it was not only irrelevant, but tended to mislead 
and confuse the Jury, giving them an incorrect theory upon 
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which to decide the case. Counsel has diligently examined 
the official stenographer’s transcript of the testimony, and 
it reveals no statement indicating that the defendant vio¬ 
lated the provisions of article 3, ^ 5(c). In this connection, 
attention is called to the case of Washington & G. R. Co. v. 
Dashiett, 7 App. D. C. 507, in which this Honorable Court, 
speaking through Mr. Chief Justice Alvev, stated: 

“That great prejudice and wrong is frequently effected 
by the improper and unwarrantable comments of coun¬ 
sel, made without the support of the evidence, and 
beyond and outside of the legitimate scope of the sub¬ 
ject of inquiry is beyond question; and in recent times 
the Courts of the country have frequently been called 
upon to counteract and relieve against such undue 
prejudice and its effects by silencing counsel and set¬ 
ting aside verdicts. Counsel have no privilege to com¬ 
ment upon matter beyond the limits of the evidence 
before the Jury for their consideration, with a view 
to creating prejudice and inducing a finding not justi¬ 
fied by the evidence. It is upon the facts given in evi¬ 
dence to the Jury, and those alone, that the verdict 
must depend for its support and validity without refer¬ 
ence to any extraneous matter that may be suggested 
by counsel.” 

This view was cited with approval in the later case of 
Washington & G. R. Co. v. Patterson, 9 App. D. C. 423, also 
in Pickford v. Hudson, 32 App. D. C. 480, in which case the 
Court stated in its concluding paragraph, as follows: 

“ # * * It is not for us to say what effect these remarks 
might have had on the Jury. There is too grave a 
danger involved in the probable results of such an im¬ 
pression to permit of any speculation on our part as to 
its effect upon the Jury. The probability of injury and 
injustice is so great as to leave but one safe course for 
us to pursue, and that is to grant a new trial.” (citing 
Hall v. U. S. 150 U. S. 76) 

The introduction of irrelevant matter for an improper 
purpose is held to be reversible error. 
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X. Y. Central R. Co. v. Johnson, 279 U. S. 310; 73 L. 
Ed. 710. 

In the instant case, the evidence complained of was intro¬ 
duced without any basis in the testimony before the Court, 
and, later, the Court made this even more damaging by im¬ 
parting its judicial approval in granting plaintiffs’ Instruc¬ 
tion No. 1. 

Point 2. 

It has frequently been held by this Honorable Court and 
by numerous other appellate Courts, state and federal, that 
an instruction should not be given unless there is a factual 
basis to justify it. In this connection, see 

Gardner v. Capital Transit Co., 152 F. (2d) 288-290 
(D. C., 1946) 

The rule seems to be well established that, when such an 
instruction is offered, the Court should refuse to give it if 
there is no factual evidence to support it. Unquestionably, 
the regulation mentioned does represent a correct principle 
of law, but, under the testimony presented, it is inapplicable 
to this case. Accordingly, the Court should have refused it. 

Point 3. 

As to the misconduct of counsel for appellees in making 
reference to the relative financial condition of the parties, 
directly with respect to his clients, and by implication with 
respect to the defendant below, it is submitted that this was 
a direct appeal to the sympathies and prejudices of the 
Jury, and the Court, since it did not grant a mistrial, should 
have warned the Jury, immediately, to disregard such 
statement. The statement was purely gratuitous, having 
nothing to do with any issue in the case nor allegation in 
the pleadings; no evidence had been, or could be, introduced 
on the subject, since the issue was not concerned with the 
relative wealth or poverty of the respective parties, but 
only whether there was or was not negligence on the part 
of the defendant. 
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Tlic rule seems to be well established both in the Courts 
of the District of Columbia and of the States that, when 
such misconduct occurs, the judge’s duty is to admonish 
the Jury, immediately, to disregard the objectionable state¬ 
ment or remark, and, in case of doubt whether the admoni¬ 
tion will be obeyed, the Court may declare a mistrial. 

See 

Behrman v. Sims, 157 F.(2d) 862; 

Wash. cC‘ G. R. Co. v. Daslnell, 7 App. D. C. 507; 

Rich ford v. Hudson, 32 App. D. C. 488, 489; 

Washington & 0. D. R. Co. v. Dulany, 28S F. (1st) * 
421; 53 App. D. C. 67. 

In Simpson v. Stein, 52 App. D. C. 137, at 139; 284 Fed. 
(1st) 731, at 733 this honorable Court stated that, in order 
to reverse a judgment of the Court on such grounds, it must 
appear from the record: 

“First: That the plaintiff’s attorney, in his argu¬ 
ment to the Jury, was guilty of misconduct which was 
likely to mislead, improperly influence, or prejudice the 
Jury against the defendant; 

“Second: That after objection the Court, by failing 
to apply appropriate disciplinary measures, or to give 
suitable instructions, left the Jurors with wrong or 
erroneous impressions which were likely to mislead, 
improperly influence or prejudice them to the disad¬ 
vantage of the defendant.” 

It is respectfully submitted that the misconduct of counsel 
in the present case, although it occurred in the course of the 
trial, fully meets the requirements of the rule above-stated. 

For a discussion of the effect of persistent misconduct of 
counsel during the trial, see 

N. Y. Central R. Co. v. Johnson, 279 U. S. 310 (cited 
supra). 

also: 


I 


Peck V. Bez, 40 S. E. (2d) 1. (W. Va.) (1946). 
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CONCLUSIONS. 

It is respectfully submitted that the Court below erred in 
permitting appellee’s counsel to read to the Jury the Traffic 
regulation complained of, and in tacitly approving the same 
by granting plaintiff’s prayer No. 1, thereby giving the 
Jury the impression that they should consider this pro¬ 
vision, and serving to confuse the issue to the disadvantage 
of the defendant. It is also contended that the Court below 
erred in not admonishing the Jury specifically to ignore the 
remark about the relative financial status of the parties, as 
this was a direct appeal to sympathy and prejudice. There¬ 
fore it is submitted that the judgment in this case should be 
reversed. 


Respectfully submitted, 

Robert W. McCullough, 
William T. Pace, 

808 H Street, N. E., 
Washington, D. C. 
Attorneys for Appellant . 
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L 

PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

174 Filed Oct 4, 1945 

In the District Court of the United States for the District 

of Columbia 

Civil Action No. 30956 

Rosie M. Coax, a minor by Eva R. Coax, her mother and 
next friend, 217 K Street, N. W., Washington, D. C., 
Plaintiff , 

v. 

William Athaxas, S21 H Street, N. E., Washington, D. C. 

Defendant. 

Complaint for Damages for Personal Injuries 

1. The complaint is for damages in excess of Three 
Thousand Dollars and is therefore within the jurisdiction 
of this Court. The plaintiff, Rosie M. Coan, a minor, by 
her mother ami next friend, Eva R. Coan, sues the defend¬ 
ant, William Athanas, on the following grounds: 

2. The plaintiff on September 14th, 1945 was crossing K 
Street at the intersection with 3rd Street, N. W. in the Dis¬ 
trict of Columbia; the defendant was negligently operating 
a motor vehicle West on K Street, aforesaid, causing said 
automobile to collide with and strike said plaintiff causing 
serious and permanent injuries to the plaintiff. 

3. The operator of said motor vehicle did negligently and 
carelessly operate the same in that he propelled the same 
without keeping and maintaining a reasonable or proper 
lookout for pedrestrian traffic at said point, did fail to yield 
the right of way to pedestrian in the crosswalk, did fail to 
give his full time and attention to the operation of the said 
automobile, at an excessive rate of speed, without lights on, 
and without keeping the same under reasonable and proper 
control or lookout after he saw or could have seen, in the 
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exercise of reasonable care, the position of the plaintiff in 
said street in time to avoid a collision with her bv the exer- 

mf 

cise of reasonable care; and in violation of the traffic and 
motor vehicle regulations for the District of Co- 

175 lumbia, then and there in force and effect on Septem¬ 
ber the 14th, 1945. As a result of said negligence the 

automobile struck the plaintiff, causing plaintiff to suffer 
serious and permanent physical injuries from which she 
has, and in the future, will suffer for a long time. 

4. The injuries sustained by the minor plaintiff consist 
of the fracture of both legs and other serious injuries, 
numerous contusions and lacerations, great and grievous 
mental pain and suffering. That there has been and in the 
future will be great physical and mental pain and anguish. 
That the plaintiff has been put to medical expenses and 
hospitalization incident to this injury in excess of ($300.00) 
three hundred dollars. 

5. Wherefore, the plaintiff by Eva R. Coan, her mother 
and next friend, demands judgment against the defendant 
in the sum of ($10,000) ten thousand dollars. 

Richard R. Atkinson, 
Attorney for Plaintiff. 

Richard R. Atkinson, 

Attorney for Plaintiff , 

615 F St., N. W., 

Washington, D. C. 

176 Filed Oct 1 1945 

Answer to Complaint for Damages for Personal Injuries 

For answer to plaintiff’s Complaint, heretofore filed 
herein, defendant, 

1. Denies the allegations of paragraph numbered one of 
said Complaint and suggests that the alleged damages do 
not exceed Three Thousand Dollars, hence this cause should 
be referred to the Municipal Court for the District of Co¬ 
lumbia, as by statute and Rule of Court made and provided; 
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and, defendant demands strict proof of the relationship 
between Ava R. Coan and Rosie M. Goan; 

2. Denies each and all of the allegations of paragraph 
numbered two of said Complaint; 

3. Denies each and all of the allegations of paragraph 
numbered three of said Complaint 

4. Has no knowledge of the child’s injuries or suffering 
as set forth in paragraph numbered four of said Com¬ 
plaint—although sympathetic in the premises if correctly 
stated—but demands strict proof thereof. 

Defendant respectfully submits that the paragraph num¬ 
bered five of plaintiff’s Complaint needs no answer; de¬ 
fendant reads and interprets the same as a prayer for relief 
and, consequently believes that the same is not required to 
be answered. 

Arthur F. Carroll, Jr., 
Attorney for Defendant. 

177 Filed Jan 15 1946 

1 Pretrial Proceedings 

Statement of Nature of Case: 

Complaint in the nature of a tort for negligence. 

Plaintiff and minor, through her mother and next friend, 
alleges that while lawfully on a high in the Dist. of Col. she 
was struck and knocked down by an automobile operated in 
a careless and negligent manner by defendant, his agent 
or servant and suffered consequent injury and damage. 

Defendant denies all of the allegations of the Plaintiff’s 
complaint. 

Plaintiff is granted leave to amend by adding Eva M. 
Coan as party plaintiff. 

Stipulations : By agreement of counsel for the respective 
parties, present in Court, it is ordered that the subsequent 
course of this action shall be governed by the following 
stipulations unless modified by the Court to prevent mani¬ 
fest injustice: 
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Hospital bills, x-rays may be offered without formal proof 
subject to relevancy. 

Pertinent traffic regulations of the Dist. of Col. may be 
received in evidence without formal proof. 

Date Jan. 15, 1946 

Richard R. At kin sox, 

Attorney for Plaintiff 

Arthur F. Carroll, Jr. 

Attorney for Defendant 

Mathew McGuire, 

Pretrial Justice. 

178 Filed Jan 21 1946 

Amended Complaint for Damages for Personal Injuries 

1. The complaint is for damages in excess of Three 
Thousand Dollars and is therefore within the jurisdiction of 
this Court. The plaintiffs, Rosie M. Coan, a minor, by her 
mother and next friend, Eva R. Coan, and Eva R. Coan, 
sue the defendant, William Athanas, on the following 
grounds: 

2. The plaintiff on September 14tb, 1945 was crossing K 
Street at the intersection with 3rd Street, X. W. in the Dis¬ 
trict of Columbia; the defendant was negligently operating 
a motor vehicle West on K Street, aforesaid, causing said 
automobile to collide with and strike said minor plaintiff 
causing serious and permanent injuries to the minor 
plaintiff. 

3. The operator of said motor vehicle did negligently and 
carelessly operate the same in that he propelled the same 
without keeping and maintaining a reasonable or proper 
lookout for pedestrian traffic at said point, did fail to Weld 
the right of way to pedestrian in the crosswalk, did fail to 
give his full time and attention to the operation of the said 
automobile, at an excessive rate of speed, without lights on, 
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and without keeping the same under reasonable and proper 
control or lookout after he saw or could have seen, in the 
exercise of reasonable care, the position of the plaintiff in 
said street in time to avoid a collision with her by the exer¬ 
cise of reasonable care; and in violation of the traffic and 
motor vehicle regulations for the District of Columbia, 
then and there in force and effect on September the 14th, 
1945. As a result of said negligence the automobile 
179 struck the plaintiff, causing minor plaintiff to suffer 
serious and permanent physical injuries from which 
she has, and in the future, will suffer for a long time. 

4. The injuries sustained by the minor plaintiff consist 
of the fracture of both legs and other serious injuries, 
numerous contusions and lacerations, great and grievous 
mental pain and suffering. That there has been and in the 
future will be great physical and mental pain and anguish. 
That the plaintiff, Eva R. Coan, has been put to medical 
expenses and hospitalization incident to this injury in ex¬ 
cess of ($300.00) three hundred Dollars. 

5. Wherefore, the minor plaintiff by Eva R. Coan, her 
mother and next friend, and Eva R. Coan demand judgment 
against the defendant in the sum of ($10,000.00) ten thou¬ 
sand dollars. 

Richard R. Atkinson, 
Attorney for Plaintiff. 

Richard R. Atkinson, 

Attorney for Plaintiffs, 

307 E Street, N. W., 

Washington, D. C. 

Let this be filed this 21st day of Jan. 1946. 

McGuire, 

1/21/46. Justice. 
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180 Filed Oct 30 1946 

Plaintiff’s Instruction No 1 

You are instructed that there was in effect at the date of 
the accident involved in this case Traffic and Motor Vehicle 
Regulations which provide as follows: 

• •••••••• 

Article III, Section 5, (c): “No driver of any vehicle 
approaching from the rear of any other vehicle that 
has stopped at a crosswalk or at any intersection to 
permit a pedestrian to cross the roadway shall over¬ 
take and pass such standing vehicle.” 

If you should find from the evidence that the defendant 
in this action conducted himself in violation of Article III, 
Section 5 (a) and/or (c) just read to you, you are instructed 
that such conduct constituted negligence as a matter of law. 

If you further find from the evidence that such violation 
was a proximate cause of the injury suffered by the plain¬ 
tiff, then your verdict should be for the plaintiff. 

Standard Jury Instruction No. 106-A 

10/29/46 McGuire, J. 

****#»••• 
184 Filed Oct 30 1946 

Verdict and Judgment 

This cause having come on for hearing on the 29th day 
of October, 1946, before the Court and a jury of good and 
lawful persons of this district, to wit : 

Charles R. Nelson, Jr., Edwin A. Burkhouse, Oscar W. 
Riley, James A. Longmore, William M. O’Neill, Augustus 
J. Brown, Charles W. Leak, Joseph I. Moore, John K. 
Hawkins, Thelma M. Johnson, John J. Holahan, James F. 
Burke, who, after having been duly sworn to well and truly 
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try the issues between Rosie M. Coan, et al, plaintiff’s and 
William Athanas, defendant, and after this cause is heard 
and given to the jury in charge, they upon their oath say 
this 30th day of October, 1946, that they find the issues 
aforesaid in favor of the plaintiffs and that the money 
payable to them by the defendant by reason of the premises 
is the sum of Two Thousand Five Hundred Dollars to Rosie 
M. Coan and One Thousand Eightv Nine Dollars and Fiftv 
Cents to Eva R. Coan. 

Wherefore, it is adjudged that said plaintiff’s recover 
of the said defendant the sum of $3,589.50 together with 
costs. 

Charles E. Stewart, Clerk, 


By James M. Parsons, 

Deputy Clerk. 


Bv direction of 

V 

Justice Matthew F. McGuire. 


*##**#### 


n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 

118 Now, here you have Article 3, Section 5 (c): 

“No driver of any vehicle approaching from the 
rear of any other vehicle that has stopped at a crosswalk 
or at any intersection to permit a pedestrian to 

119 cross the roadway shall overtake and pass such 
standing vehicle.” 

**#•##### 

Mr. McCullough. I think that is good law, but there is 
no testimony in this case that will substantiate such an 
instruction. 

Mr. Atkinson. There is plenty of testimony. 
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The Court: I will give you the testimony as I recollect it, 
so we won’t presumably be biased. 

My recollection is that there is testimony that the first 
car stopped—that is, the car that we have now difficulty in 
placing—but there is no evidence that the vehicle of 
Athanas overtook or passed any standing vehicle. 

Mr. McCullough. That is right. 

121 The Court. I will give that if the jury believes he 
cut from the right, or should believe it, and if we 1 
come to that stage of the case. 

#**#*#•*# 

124 Mr. Atkinson. Ladies and gentlemen of the jury, 

I am permitted to read certain regulations of the 
District of Columbia pertinent to this case. I read 

125 as follows: 

Article 3, Section 5 (c): 

“No driver of any vehicle approaching from the 
rear of any other vehicle that has stopped at a cross¬ 
walk or at any intersection to permit a pedestrian to 
cross the roadway shall overtake and pass such stand¬ 
ing vehicle.” 

• ••••••«• 

169 The Court. Now, gentlemen, we are not going to 
wait until counsel goes through the testimony of the 
previous trial. 

If you are going to impeach this witness, you should have 
had that prepared before now. 

Mr. Atkinson. In response to your Honor’s comments, we ; 
obtained this thing this morning. We couldn’t get it any ' 
other time. 

The Court. What time this morning did you get the 
transcript? 

Mr. Atkinson. At nine o’clock. 

The Court. Well, you had from nine o’clock until ten 
o’clock. 


Mr. Atkinson. We did, and we worked on it all we could, 
and I submit that I have not taken an undue amount of 
time. 

The Court. I am not saying that you have, but I am not 
going to permit you to take the time now. 

Mr. McCullough. If your Honor please, the case was tried 
last March. 

Mr. Atkinson. I haven’t had the monev to buv one of 

«• * 

these transcripts. I represent poor people. 

The Court. Just a minute. We know who you represent, 
and we want no comments of that character made to in¬ 
fluence this jury. 

170 Mr. Atkinson. I think comments- 

The Court. Just a minute. I don’t want any more 
talking about it at all. 

Mr. McCullough. May we approach the bench? 

The Court. Yes. 

(Counsel for both sides approached the bench and con¬ 
ferred with the Court, in a low tone of voice, as follows:) 

Mr. McCullough. I want to enter a formal motion for a 
mistrial on the ground that that statement was prejudicial 
to the jury. 

The Court. No; denied. 

Mr. McCullough. All right. 

(Counsel returned to the trial table.) 

Mr. Atkinson. That is all. 

Mr. McCullough. Just a minute, please. 

Redirect Examination 

By Mr. McCullough: 

Q. Mr. Athanas, do you recall in the last trial of this case 

being asked this question- 

Mr. Atkinson. I object. 

The Court. Well, let’s have the question first. 
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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9493. 


WILLIAM ATHANAS, Appellant , 

v. 

ROSIE M. COAN, a minor, by Eva R. Coan, her mother 
and next friend, and EVA R. COAN, Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLEES. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a final judgment (App. 7) of the 
District Court of the United States for the District of Co¬ 
lumbia, whereby the Jury found judgment for the Plaintiff 
against the Defendant, a review of which by this Court is 
authorized by the D. C. Code (1940 Ed.), Title 17, Sec. 101. 
The District Court had jurisdiction by virtue of the D. C. 
Code (1940 Ed.), Title 11, Sec. 301. 
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STATEMENT OF THE CASE. 

< )n the fourteenth day of September, 1945, at about eight 
o'clock, P. M., Rosie M. Coan, aged five (5), along with 
several other small children were returning home after at¬ 
tending a movie in a church located on Third Street, X. W., 
about a block and a half south of the K Street intersection. 
On arriving at the southeast corner of Third and K Streets, 
they proceeded to cross K Street, starting from the south¬ 
east corner within the crosswalk. At that time the green 
light was on for Third Street traffic and, as they reached 
the center of K Street, the caution signal came on (App. 
12). Some children behind Kosie turned back but those 
ahead of her proceeded to cross safely. There was a car 
stopped waiting for the light in the center lane of west¬ 
bound traffic (App. 12). Said car was a few feet east of 
the cross walk (App. 14). Rosie continued toward the north 
curb of Iv Street, passing in front of the car which was 
waiting for the light to change veering to the east of the 
white crosswalk line and just as she cleared the car in the 
center lane, she was struck as quickly as a snap of the 
finger (App. 15) by the defendant’s car which was coming 
up on the right of the car in the center lane (App. 13). 
She was knocked over and over until she got up to the white 
line and a few feet from the north curb of K Street (App. 
13,14), a distance estimated by the first witness to reach the 
injured child, Joseph Castor, and the defendant as fifteen 
(15) feet and the car traveled a few feet (App. 13,16). Im¬ 
mediately prior to the collision the defendant was driving 
at an estimated speed of thirty (30) or thirty five (35) miles 
per hour near the center of K Street and he got over to 
the right as he approached the intersection and was pass¬ 
ing on the right of the car that was there when the impact 
occurred. The defendant testified at the first trial that the 
other car got through as his car struck the minor plaintiff 
(App. 17) but on the second trial he stated that there were 
no other cars going in either direction and that his car was 
at a complete stop when the child ran into his left fender 
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and bumper and knocked herself back a distance of fifteen 
(15) feet, her body coining to rest directly in front of his 
car (App. 17). On cross examination he denied that there 
was another car but admitted that his car struck her and 
knocked her fifteen (15) feet. The minor plaintiff was 
taken to the hospital where examination revealed that she 
suffered compound fractures of both thigh bones and she 
was in the hospital several months, with hospital, medical 
and nursing bills totaling One Thousand and Eighty Xine 
Dollars and Fifty Cents ($1,089.50). "While there has been 
a good recovery in one leg, in the other leg the prognosis 
is “guarded” and permanent injury and deformity highly 
probable. 

The record (App. 9, 10) substantially shows what hap¬ 
pened with respect to the alleged remarks of counsel. It 
shows that the remarks were not purposely made and that 
tbey were made in explaining to the Court what the court 
thought an unnecessary delay in the progress of the trial 
and that said remarks were addressed directlv to the Court. 
The Court, acting properly in its discretion, immediately 
admonished counsel in the presence and hearing of the jury 

in such wise that thev understood that thev were not to 

• * 

regard the remarks at all and that the remarks did not 
have the Court’s approval. At the close of the Court’s 
charge, which charge instructed the jury to disregard all 
statements of counsel and to consider the case without 
sympathy in any respect, counsel for appellant said that 
he was satisfied fully with the charge. It is well to remem¬ 
ber that the Court’s charge to the jury was made less than 
an hour after the remark was made. 

ISSUES INVOLVED. 

It is respectfully submitted that the issues involved in 
this appeal raised by the appellant are as follows: 

1 . 

Whether the trial Court committed error by allowing 
Article 3, Section 5(c) of the Traffic and Motor Vehicle 
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Regulation of the District of Columbia to be introduced 
into evidence—the contention being that there was no evi¬ 
dence to substantiate this regulation. 


2 . 

Whether the granting of Plaintiff’s Instruction Xo. 1 was 
proper. 

3. 

Whether the alleged misconduct of the appellees’ counsel 
during the course of the trial was prejudicial to the defen¬ 
dant, and whether the jury was sufficiently instructed to 
remove any possible harm. 

! SUMMARY OF ARGUMENT. 

The appellant’s contention that the Trial Court erred in 
permitting Article 3, Section 5(c) of the Traffic and Motor 
Vehicle Regulation of the District of Columbia to be intro¬ 
duced into evidence, is without merit. The record in this 
case fully and completely answers this contention by re¬ 
vealing direct testimony, and also testimony strongly tend¬ 
ing to prove, facts upon which the Regulation was applica¬ 
ble. Thus, this evidence substantiated and required this 
regulation, and if the Court had failed to permit this regu¬ 
lation to be introduced into evidence, and the verdict had 
gone against the plaintiff, there would be reversible error. 
Certainly, the testimony of Viola Shields, Joseph Castor 
and James H. Shields amply show that at the time of the 
accident there was a car stopped in the middle lane of traffic 
on “K” Street, X. W., at 3rd Street facing west. That this 
car was a few feet back of the crosswalk and was facing a 
red light. That the minor plaintiff started across “K” 
Street, going from the Southside to Xorth and as she 
reached the center of “K” Street the green light for 3rd 
Street traffic changed to caution, that minor plaintiff pro¬ 
ceeded across “K” Street and passed in front of the car 
that had stopped there waiting for the light to change and 
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that as soon as she cleared this car and just before she 
reached the North curb of “K” Street, she was struck by 
the defendant’s car that was coming up on the right of this 
parked car. This then was direct evidence requiring and 
supporting plaintiff’s instruction No. 1—here was the defen¬ 
dant’s car approaching from the rear of a car that was 
there at the intersection waiting for the light to change and 
to permit the pedestrian (minor plaintiff) to cross the road¬ 
way and had overtaken and was in the act of passing said 
stopped vehicle when this accident occurred. Certainly the 
action of the Court in this respect was proper and required. 

The instruction was based on the above regulation, and 
as set forth above was required by plaintiff’s evidence, and 
is strongly supported by the defendant’s own testimony on 
cross examination. 

The record in this case fails to show that there was a 
direct appeal to prejudice and sympathy of the jury—as 
the term is understood by appellees’ counsel. At most it 
was the explanatory remark by Plaintiff’s counsel to re¬ 
marks by the Court, it occurred while the Court was ad¬ 
monishing plaintiff’s counsel for not having been prepared 
for impeaching the defendant who was then on the witness 
stand. Plaintiff’s counsel was endeavoring to explain to 
the court that he had had no opportunity to examine defen¬ 
dant’s testimony given at the prior trial. At this point 
counsel for defendant stated that the case was tried last 
March and that he obtained his copy of the transcript soon 
thereafter. In response plaintiff’s counsel made the re¬ 
mark that is now complained of. “I haven’t had the money 
to buy one of these transcripts. I represent poor people.” 
The court very promptly admonished plaintiff’s counsel to 
make no further comments of that character as it might 
influence the jury. Thereafter the court instructed the jury 
as is shown by the record herein, to disregard all state¬ 
ments of counsel, unless the same are supported by the evi¬ 
dence and further instructed them to decide the case with¬ 
out sympathy or any preconceived ideas. At the close of 
the court’s charge, the appellants’ counsel expressed com- 
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plete approval thereof; making no request for a more spe¬ 
cific charge. He did not assign as error, the point now raised, 
in his motion to set aside the verdict and for judgment. 
There is an abundance of evidence in the record, including 
the defendant’s testimony, supporting the jury’s finding. 
The amount of the verdict in no wise indicates that it was 
excessive or based on sympathy or prejudice in view of 
the very serious injury to the child—compound fractures 
of both legs—the large hospital bills and bill for nursing 
and medical expense, and should not be disturbed. It is 
respectfully submitted that the action of the trial court 
fully met the exigencies of the situation and that no revers- 
able error exists. 


ARGUMENT. 

Point I. 

The transcript of record filed herein and the printed 
retord contain a wealth of testimony refuting the conten¬ 
tion of the appellant that the Traffic and Motor Vehicle 
Regulation submitted in evidence was unsupported by any 
evidence and was, therefore, irrelevant and had the effect 
of misleading the jury and afforded them an incorrect 
theory on which to decide the case. The testimony of at 
least four (4) witnesses had evidence directly supporting 
tlie Traffic and Motor Vehicle Regulation’s admission into 
evidence or that tended strongly to prove the same. Wit¬ 
nesses Viola Shields (App. 11,12,13), Joseph Castor (App. 
13), James H. Shields (App. 16) and Lucille McKnight 
all testified that, as the minor plaintiff was crossing the 
K Street, X. W., at Third Street going from the south curb 
to the north curb, there was a car stopped there waiting 
for the light to change; that, after the caution light came 
on for Third Street traffic, the minor plaintiff proceeded, 
passing in front of the car stopped in the center lane some 
few feet east (back) of the crosswalk line, facing west. 
As she cleared this car, she was immediately struck by the 
defendant’s car coming up on the right side of the car that 
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was there; that she was only a few feet from the north curb 
of K Street when she was knocked approximately fifteen 
(15) feet (App. 13,16) and her body landed almost on the 
white crosswalk line with the defendant’s car moving a 
few feet after the impact (App. 15). Does not the above 
evidence support and require the admission of the Traffic 
and Motor Vehicle Regulation, Article 3, Section 5(c) in 
evidence, which states as follows: 

“Xo driver of any vehicle approaching from the rear 
of any other vehicle that has stopped at a crosswalk or 
at any intersection to permit a pedestrian to cross the 
roadway shall overtake and pass such standing vehi¬ 
cle.” 

Indeed it would have been error for the Court to have 
refused to admit it on the request of plaintiffs’ counsel. 
Obviously, the instant case affords a classic illustration 
calling for the application of the above regulation. Had 
not the defendant approached and passed the car that had 
stopped in the center lane waiting for minor plaintiff 
(pedestrian) to cross the roadway? Apparently counsel 
was examining a hypothetical official stenographer’s tran¬ 
script of the testimony since he failed to note the abun¬ 
dance of testimony in said transcript of the instant case 
that clearly and convincingly reveals a violation of the 
regulation mentioned above. It is difficult to imagine a 
plainer violation of the regulation. Even the defendant, 
himself, referring to the situation, said that the other car 
slipped through as he struck the little girl (App. 17). 
From what has been stated, the conclusion is inescapable 
that the cases cited by appellant in support of appellant’s 
contention might apply to his hypothetical proposition but 
not to the case at bar for the record herein answers appel¬ 
lant’s contention by a demonstration, for anyone who cares 
to read, that what is claimed by appellant is not found in 
the record. 

The appellant cites the cases of Wash. & G. R. Co. v. Pat- 
tarson, 9 App. D. C. 423; Wash, and G. R. Co. v. Dashiell , 
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7 App. D. C. 507; and Pickford v. Hudson , 32 App. D. C. 
488; and /7a// v. U. S., 150 U. S. 76. All contain good law 
but there is no evidence in the instant case to which they 
are applicable. Certainly, the admission of the above regu¬ 
lation in evidence suggested no new or extraneous matter 
in the case. The appellant seemingly resorts to the error 
of applying good law to imaginary facts and then deals in 
glittering generalities like the statement “The introduction 
of irrelevant matter for improper purpose is held to be 
reversible error.” This as a general statement of the law 
is true but where in the instant case does appellant indicate 
from the record irrelevant matter that was introduced for 
an improper purpose? Appellant cites the case of N. Y. 
Central R. Co. v. Johnson , 279 U. S. 310, 73 L. Ed. 710, but 
the writer fails to see how and in what respect it applies 
to the case at bar although he concedes that it might well 
apply to appellant's hypothetical case. Therefore, it is 
shown by the evidence revealed in the record herein that 
the regulation was properly admitted in evidence as ap¬ 
plicable to the factual showing of the plaintiff. 

Point II. 

Xo lawyer would disagree with the legal principle stated 
under Point II of appellant’s brief but the factual situa¬ 
tion requiring the application of the law stated is non-exist¬ 
ent. From what was set forth in support of Point I it has 
been shown that the testimony was such that the admission 
of the regulation in evidence was required and proper. It 
necessarily follows from that that the instruction embodv- 

» V 

ing the very language of the regulation was properly 
granted. The record discloses that the instruction was in 
the language of the statute, itself, and was in the approved 
form of the Standard Jury Instruction; that, in addition 
to the regulation, the jury was instructed that if they found 
from the evidence that the defendant violated this regula¬ 
tion that such violation constituted negligence as a matter 
of law and that, if they further found from the evidence 
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that such violation was the proximate cause of injury suf¬ 
fered by the plaintiff, then the verdict would be for the 
plaintiff. It would appear from the record herein that this 
instruction was based on the evidence in the case and met 
every requirement of the law of a good instruction. It has 
been well said that facts do not argue— they operate—and 
in so doing they reveal no error of which the appellant has 
a legal right to complain. The record so eloquently an¬ 
swers appellant that the citation of cases as authority is 
unnecessary. 

Point III. 

As to the alleged misconduct of appellees’ counsel, it 
appear that appellant’s interpretation of what happened 
is a rather strained one and one which a careful reading 
of the record will not support. By no fair standard can 
it be said that the remarks constituted a direct appeal to 
the sympathies and prejudices of the jury as that expres¬ 
sion is commonly used. It was made by counsel in reply 
to charges by the Court and appellant’s counsel that ap¬ 
pellees’ counsel had not prepared his case so as to impeach 
the defendant as a witness (App. 9). Appellees’ counsel 
was endeavoring to explain to the Court just why he had 
not been able to prepare the impeachment in every detail. 
Thus, the remark was used defensively and icas addressed 
principally to the Court. It seems far-fetched and unrea¬ 
sonable to say that this was a direct attempt to compare 
the relative financial condition of the parties or a compar¬ 
ison even by implication so that the jury would be influ¬ 
enced. The trial court immediately admonished appellees’ 
counsel to make no further remarks of that nature; and 
thereafter instructed the jury as follows: 

“You are to disregard all statements of counsel, un¬ 
less the same are supported by evidence, and, of course, 
as I indicated to you a moment ago, you are not to 
draw any inferences from the questions asked by coun¬ 
sel and ruled out by the Court as to offers of testimony 
which have been offered bv counsel and rejected bv the 
Court.” 
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“You of course must weigh the evidence and con¬ 
sider this case as you do in every case in which you 
sit as jurors, without sympathy and without regard to 
anything in the nature of any preconceived ideas as to 
what the facts might possibly be. Your purpose is to 
do justice insofar as it lies within your power to do so, 
and I know vou will.” 

This, it would appear, was sufficient to remove any possible 
harm that might have been done defendant. The instruc¬ 
tion was full and complete on every legal proposition raised 
by the evidence; so much so that after the completion of 
the charge, the Court inquired if there were any questions 
and appellant’s counsel replied: “The charge is satisfac¬ 
tory.” (App. 18). Obviously, if he desired a more specific 
instruction regarding the remark he now assigns as error, 
it was his duty at that time to request it. But neither Court 
nor counsel felt that harm had been done and further ad¬ 
monition would have made a mountain out of a mole hill. 

The case of Belirman v. Sims, 157 F. (2d) 862, cited by 
appellant, seems to contain a comparable situation. There 
the court, after reviewing the claim that a voluntary state¬ 
ment suggested that the defendant was insured, ruled that 
the statement was not enough to convey the suggestion. 

This court, in the case of Washington <£ G. R. Co. v. 
Dashiell. supra, stated that “There is another question 
raised by exception and assignment of error, and that is 
as to certain remarks or reflections indulged in bv counsel 
for the plaintiff, in his closing argument to the jury, sup¬ 
posed to he calculated to produce prejudice in the minds 
of the jurors adverse to the defendants. This is a matter 
resting so entirely in the discretion of the court below, in 
conducting the proceedings before it, that it is only in very 
extraordinary instances, and where prejudice is the mani¬ 
fest object of the speaker, that it becomes a matter of ex¬ 
ception for review on appeal, when such remarks or com¬ 
ments are alloived by the trial court.” 

In view of the circumstances under which the remark was 
made in the instant case, can any reasonably minded per- 
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son say that prejudice or sympathy was the manifest ob¬ 
ject of the speaker? Did not the Court’s action and in¬ 
struction remove any possible harm? The remark did not 
go to the jury with the approval of the Court. 

The cases cited by appellant dealing with persistent mis¬ 
conduct certainly have no application to the facts in the 
case at bar. These cases are: N. Y. Central B. Co. v. John¬ 
son, supra, Hall v. U. S., supra, Pickford v. Hudson, supra, 
and Peck v. Bez, supra. 

In another case cited by appellant, Simpson v. Stein, 52 
App. D. C. 1-37, 284 F. 731, this Honorable Court laid down 
the requirement which must be met to reverse a judgment 
on the ground of misconduct of counsel. This is quoted in 
appellant’s brief and then the Court proceeded on the basis 
of the requirement to find that the alleged misconduct was 
insufficient to meet the requirement and affirmed the judg¬ 
ment of the lower court with the following language: 

“Moreover, the jury was present during the trial, 
and, conceding that counsel’s criticism was wholly un¬ 
justified, it is not safe to say on the meager record 
before us that an unbiased jury became biased because 
of a statement at variance with the facts as they must 
have been personally known to every juror in the box.’’ 

While appellant contends in the present case that counsel’s 
misconduct fully meets the requirement set forth in the 
above case, he fails to indicate in any particular in what 
respect the requirement is met. Certainly appellant does 
not contend that the remark was made in the argument to 
the jury, nor does he indicate in what manner the jury was 
misled or improperly influenced against the defendant. 
The record fully discloses the Court’s admonition to coun¬ 
sel because of the remark which was made immediately 
thereafter. This, in effect, told the jury that it was not 
to be influenced by such remarks and the court thereafter 
instructed the jury fully on this matter in its charge. As 
a result of said charge, appellant’s counsel indicated com¬ 
plete satisfaction with the charge. Indeed, so pleased was 
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appellant’s counsel with the way the Court handled the 
matter that, when he filed a motion to vacate the verdict 
and for judgment, this point was not assigned as error at 
all. It is only after appellant elected to appeal that he dis¬ 
covered that he was aggrieved and prejudiced by counsel’s 
misconduct and this is because the official transcript reveals 
that it does not contain all that happened on that occasion. 

In the case of Bramati v. Wiley, 119 F. (2d) 991, a case 
in which there was repeated reference to an insurance com¬ 
pany and other abuses, the court held that “The trial 
judge’s discretion in ruling on objection to argument of 
counsel, should not be disturbed unless cleared abused.” 
This is supported by the great weight of authority. 

It is quite significant that in not a single case cited by 
the appellant in which the facts are somewhat similar to 
the instant case does the court set aside the verdict and 
grant a new trial. All of them follow the doctrine laid 
down by the Supreme Court in the case of Dunlap v. U. S., 
165 U. S. 498, 41 L. Ed. 803: “If every remark made by 
counsel outside of the testimony were ground for a re¬ 
versal, comparatively few verdicts would stand, since in 
the ardor of advocacy and in the excitement of trial, even 
the most experienced counsel are occasionally carried away 
by this temptation.” This view is cited as authority for 
this Court’s decision in the case of Bradford v. National 
Benefit Association, 26 App. D. C. 268, with this significant 
language: “With all the testimony before them we con¬ 
sider the ardor of advocacy in this instance led appellee’s 
counsel to make a statement unjust to the appellant, yet 
not so prejudicial as to deprive the appellant of a fair 
trial.” It is humbly submitted that the Bradford case is 
a much stronger case from the appellant’s point of view 
than is the case at bar. This is the w*ell established rule 
of the federal and state courts and of the District of Co¬ 
lumbia. See Katz v. Delaware and H. R. Corporation, 38 
F. Supp. 698; Smith v. Town of Orangetown, 150 F. (2d) 
501; Chapman v. Alton R. Co., 117 F. (2d) 669; Coates v. 
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Strawmeyer, 21 N. E. (2d) 433). All of the authorities 
agree that when objection is made to remarks of witnesses 
or counsel that it is the duty of the court to determine what 
protective action should be taken, and that that action de¬ 
pends on the atmosphere of the trial and all the circum¬ 
stances surrounding the remarks. It is submitted that the 
trial court acted in accordance with the exigencies of the 
situation and fully protected the appellant’s interests from 
harm. 

The record reveals an abundance of evidence supporting 
the jury’s finding and plainly shows negligence on the part 
of the appellant. Even the defendant’s own testimony 
proves to be a demonstration that he was negligent and 
that his negligence was the proximate cause of the injury 
and that, in the light of human experience, the accident 
could not have happened as the defendant claimed. The 
verdict was not excessive in view of the very serious in¬ 
juries to the child—compound fractures to both thighs— 
nor does it indicate that it might have been the result of 
sympathy or prejudice as the record discloses very large 
sums were spent for hospitalization, nursing and medical 
expenses. 

CONCLUSION. 

As a result of what has been set forth herein, it is most 
respectfully submitted that the record reveals no error, 
such as assigned herein, for the reason that there was an 
abundance of evidence to support the admission of the 
traffic regulation herein complained of in evidence, and 
that the plaintiffs’ instruction number one (1) was prop¬ 
erly granted because of the testimony shown in the record. 
The instruction was not only proper but required by the 
evidence. The remark of appellees’ counsel was made in 
a defensive manner in reply to apparent criticism by the 
Court and in no sense of the term was it a direct appeal 
to the sympathy and prejudice of the jury nor was preju¬ 
dice the “manifest object of the speaker.” The Court im¬ 
mediately acted as the exigencies of the situation required, 
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admonishing counsel and then instructing the jury to dis¬ 
regard the remarks. The Court’s action fully met the ap¬ 
proval of appellant before the jury retired. Appellant has 
failed to indicate a single instance in which he was harmed 
or that the trial court’s conduct amounted to an abuse of 
discretion. The verdict is amply supported by the evidence 
and tlr® judgment entered thereon should not be disturbed. 

Respectfully submitted, 

Richard R. Atkinson, 

E. Lewis Ferrell, 

Attorneys for Appellees , 

307 E Street, N. W., 
Washington, D. 0. 




